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Vehicle Searches in the Wake of Arizona v. Gant

By Lee Ann Freeman, Police
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of Police Attorneys; Member,
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In April 2009, Arizona v. Gant was decided by
the U.S. Supreme Court.! To many state and
federal courts and most of the law enforcement
comumunity, that decision marked a significant
change to long-standing practices and assump-
tions regarding the nature and scope of warrant-
less vehicle searches conducted incident to lawful
arrest. This case has been the subject of much
commentary already. As the subsequent case
law develops, it is useful to further consider the
implications of this landmark case.

Factual Background

Tucson, Arizona, police approached a
house suspected of illegal drug activity after
being notified through an anonymous com-
plaint. Rodney Gant answered the door and
spoke to the officers. Gant identified himself
and explained that the homeowner was away,
but was expected to return later that day. After
leaving the house, officers performed back-
ground checks that revealed Gant’s driver’s
license was suspended and there was an
outstanding traffic court warrant for his arrest.
When officers returned to the house later in
the day, they encountered a man in back of the
house and a woman in a car parked in front
of the house. The woman consented to a car
search and was arrested for drug parapher-
nalia, the man was arrested for providing
false information, and both were secured in
separate patrol cars.

Gant drove up to the house shortly there-
after, got out of the car and approached officers,
who arrested him for driving with a suspended
license and on the outstanding arrest warrant.
Gant was handcuffed and secured in the back of
a third police car.

After securing Gant in the police car, officers
conducted a warrantless search of his car incident
to the arrest and found a small bag of cocaine in
ajacket on the backseat of the car. Drug charges
were added to Gant's list of offenses.
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Gant argued that the search was unconstitu-
tional because he was handcuffed and secured in
the back of a police car at the time. The trial court
denied his motion, ruling that because Gant was
in the car immediately preceding his arrest, the
search was sufficiently related.

The appellate court reversed, saying that a
warrantless search is justified only when officer
safety or the danger of evidence destruction is at
issue. Neither justification was present because
Gant was restrained in the back of a patrol car
and unable to access his car when the search took
place. The Arizona Supreme Court agreed, and
Arizona petitioned the U.S. Supreme Court to
consider whether the circumstances authorized a
warrantless search of the vehicle.

Legal Background

The warrantless search of an arrested person
and the area within his or her immediate control,
conducted contemporaneously with the arrest,
is a well-established exception to the Fourth
Amendment search warrant requirement.”
Courts recognize these searches as necessary
to promote officer safety and prevent evidence
destruction. The scope of a warrantless vehicle
search incident to the arrest of an occupant is
limited to a search of the passenger compart-
ment and unlocked containers within that
compartment.® In the 28 years between the
Belton and Gant dedisions, it became standard
and accepted practice to conduct a warrantless
search of a vehicle’s interior incident to the arrest
of a recent occupant, regardless of the arrestee’s
proximity to the vehicle at the time of the
search.* By 2004, the practice was treated almost
like an entitlement by most courts and the law
enforcement community.®

The Gant Decision
The U.S. Supreme Court began its analysis
in Gant by restating the Fourth Amendment
principle that every warrantless search is per se
unreasonable, subject to very narrowly delin-
eated exceptions. The government’s request for a
bright-line rule permitting warrantless passenger
compartment searches incident to every arrest
of a vehicle occupant was quickly denied by
the Court, which said that the notion “seriously
undervalues the privacy interests” of motorists.”
The Court lamented that its decisions in
Belton and Thornton had been subjected to over-
broad application by the government and the
judiciary, so it clarified both holdings. Beltor, the
Court said, merely established the parameters for

a valid warrantless search of a vehicle conducted
incident to the arrest of an occupant. The Court
distinguished Thornton on its unique facts, which
justified a search of the vehicle incident to arrest
based on the reasonable belief that evidence of
the drug crime for which Thornton was arrested
would be in his vehicle.

Unique contextual circumstances are the
foundation of every narrowly delineated war-
rantless search and must also govern the nature
and scope of those searches. The Court deter-
mined that the circumstances surrounding most
routine traffic arrests rarely create an objectively
reasonable basis to search a vehicle incident
to that arrest. A vehicle occupant arrested and
secured apart from the car does not typically
pose an imminent danger to officer safety and
is not capable of destroying any evidence that
might be in the vehicle.

The Court’s opinion in Gant holds that a
vehicle search incident to the lawful arrest of an
occupant is permitted only when (1) the arrested
individual is unsecured and within reach of the
passenger compartment at the time of the search;
or (2) when “circumstances unique to the auto-
mobile context justify a search incident to arrest
when it is reasonable to believe that evidence
of the offense of arrest might be found in the
vehicle.”® The authority to conduct a warrantless
personal search of an arrested individual and the
area within that individual’s immediate control
remains undisturbed.

Going Forward

Warrantless searches of motor vehicles are
still constitutionally permitted in many circum-
stances, including the following:

* Patdown searches: Occupants of a vehicle
subject to a valid traffic stop are seized for
Fourth Amendment purposes and are not
free to leave for the duration of the traffic
stop.® If, during the course of a traffic
stop, there are facts supporting reasonable
suspicion that an occupant is dangerous
and may gain immediate control of a
weapon, protective patdown searches of that
individual and the passenger compartment
of the vehicle are permitted.” The scope of
a personal patdown is limited to a cursory
search of the subject’s outer clothing for
purposes of determining whether the subject
is armed." The scope of a vehicle patdown
is limited to a cursory search of unlocked
portions of the passenger compartment
where a weapon could be placed.”
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¢ Vehicle search incident to arrest based
on proximity: A search of the interior of a
vehicle incident to arrest is constitutionally
permitted if it is conducted while an
unsecured arrestee is within reach of the
passenger compartment.” An officer may also
conduct a warrantless search of a passenger
compartment immediately prior to the arrest
of an occupant if that occupant is within reach
of the vehicle's interior at the time of the
search. Training officials should caution the
exercise of proper personal safety practices in
all settings; arrestees should not be unsecured
and within reach of a vehicle simply to justify
a search incident to arrest under Gant's
proximity rule.
¢ Vehicle search incident to arrest based
on reasonable belief of related evidence:
Consistent with Thornton, the Gant decision
announced that the search of a vehicle
interior incident to the arrest of an occupant
is permitted if the officer reasonably believes
evidence related to the offense of the arrest
may be in that vehicle.
© Gant's “reasonable belief” standard is not
equivalent to “probable cause.” If that were
s0, it would create absurd results: an officer
conducting a probable cause warrantless
search of a car may search anywhere the
evidence might be located, but an officer
making an arrest of a vehicle occupant
and who reasonably believes that related
evidence is in the car would be required
to meet a heightened legal standard just to
conduct a search incident of the far more
limited passenger compartment area.
o The evidence required to establish
reasonable belief is less than that
required for probable cause. The “test
of reasonableness under the Fourth
Amendment is not capable of precise
definition.”® It is that which, based on the
totality of circumstances, would lead a

reasonable officer to believe evidence might

be found in a vehicle recently occupied by
the arrested individual.

© When circumstances create reasonable
belief that evidence may be found in a car
related to the crime for which a vehicle
occupant is arrested, then a warrantless
search of the passenger compartment and
unlocked containers within is permitted.
For example, a warrantless search of a
passenger compartment of a driver under
the influence is permitted if the officer
reasonably believes evidence of intoxicants

may be in the vehicle. Likewise, if an officer

arrests a vehicle occupant on probable
cause of a recent burglary and thetft, it is
reasonable for the officer to believe that
evidence of those crimes may be within
the vehidle, justifying a search incident to
arrest under the “reasonableness” standard
announced in Gant.
* Probable cause search under the
automobile warrant exception: When there
is probable cause that evidence of a crime
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is in a vehicle, an officer is authorized to
conduct a warrantless search of that vehicle,
including any place where the evidence
might be found.’

* Inventory search: Evidence discovered
pursuant to a noninvestigatory inventory
search is admissible in a subsequent criminal
proceeding. Inventory searches must be
conducted in accordance with consistently
applied policy and procedure and cannot be
used as a subterfuge to conduct otherwise
impermissible searches.” Officers should
submit a copy of the agency inventory policy
with any criminal case that results from
evidence seized in an inventory search.

* Consent search: A search conducted based
on the free and voluntary consent of a person
with apparent authority to grant that consent
is constitutionally permitted, irrespective of
any legal or factual basis otherwise justifying a
search or an arrest.’®

Conclusion
Awarrantless search of a vehicle passenger
compartment is constitutionally permitted only
if the unsecured arrestee is within reach of the
passenger compartment at the time of the search,
or if unique factual circumstances create a reason-
able belief that evidence related to the crime for
which the occupant was arrested may be found
in the vehicle. If either justification is not present,
the vehicle may be searched only with a warrant
 or a clearly established warrant exception. <
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